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SURJFCT: Issuance of Section 113({a) Orders to NSPS Sources for
: Failure to Conduct Performance Tests

FROM: hitector
: Division of Stationary SOurce Enforcenent
™ Louigse D, Jacobs : =
: Director, Enforcement nivision :
Region VI

"This office has received copies of the administrative orders
issued by your office pursuant to ERection 113(a) of the Clean Air
Act (the Act) to the A, G. Sherwood Construction Co, of Independ-
ence, Kansas (Dec. 22, 1980}, and the Beachner Construction Co.,
Inc. of St. Paul, Kansas (Nov, 26, 1980). Thome orders reauired
the corpanies to conduct performance testg within 30 days of the
effective dates Of the orders and to demonstrate cormpliance with
the applicable New Bource Performance Standacd (NSPS), ©cr to cease
operation,

While the use of Bection l13(a) orders to recuire performance.
tests is an effective enforcement tool, we believe that requiring
shutdown as & sanction for failure to conduat the test should be

“dudiciously applied. Ve believe that shutdowns shouléd bhe recquired
only in compelling circumstances because the burden of shutdown
falls, inpart, on the employees of the company, who are not
culpable in causing the vioclstion., We recommend that the Recional
Office take a hard loock at the facts and eguities in each case
before ordering shutdown.

In determining vhether vequiring shutdown is anpropriate
the Reqional Office should be zensitive to potentially mitiaatino
circumstances,. In addition to recognizina that the burden of
shutdown falls in part on innocent employees, the Regional Office
should congider the environmental impact of emissions from the .
source, both {n terms of their nature and amount. In connectior
vith this consideration, it may be appropriate to make a =
preliminary determination of the probable compliance status of the
soucce with the applicable emission limitation, For example, {t
would be appropriate to compare the control ecuipment to be
utilized (albeit, not tested) by the subject source with contrcl
eauipment and strategles at simflar sources which have (or,
perhape, have not) demonstrated compliance with the emission FEB 25 1998
limitation, T CDle
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* We believe that it is also important to analyze the reasons
for the source owner's failuce to perform the recuired test.
Althouct the NSFS regulations doa not previde for an extension of
the 180 day fron startup limit for performance testing, some
flexibilfty may be appropriate in certain circumstances, e.a.,
force majeure sitvations. 1Indeed, the Reqionsl Office {n the past
has recognized the need to provide additional time in which to
conduct the performance test, Thus, in Prairie States
Construction Co. and Shilling and Aubel, Inc., the Reagion sqreed
to consent decrees rather than issue shutdown orders, -

In sum, because shutdown is the strongest civil sanction
available under the Act, EFA must be able to defend ite use by
reference to the factual and eauitatle ecircumstances in each case.
Enaacing in this anzlysis enables the Agency to defend more
effectively fts actions when charged with discriminatory

applications of policy.

If vou have anv ouestioné with respect to this issue, nlease
do not hesitate to contact me at {FTS) 755-2550, or Fdmund Corran

- of mv staftf at (PT') 755-2570.

Fdward F. Reich

bces Ed Gorman
-Myra Cvpser



